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Methodist Healthcare - Memphis Hospitals 
FYE 1999 

Reimbursement Impact of DSH (Medicaid Days) 

PerNPR 

Total Medicaid Days 57,546 

Total DSH Reimbursement $18,236i878 

Additional Medicaid Waiver Days 4,179 

Revised Total Medicaid Days 61 725 

Revised Total DSH Reimbursement $ 1 9,41 3^601 

Additional Reimbursement $ 1,176,723 
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MARY SUSAN PHILP 
(202) 872-6735 
Susan. Philp@ ppsvxom 



February 10,2006 



VIA FEDERAL EXPRESS 

Suzanne Cochran, Esq,, Chairperson 
Provider Reimbursement Review Board 
2520 Lord Baltimore Drive, Suite L 
Baltimore, MD 21244-2670 

Re: REQUEST FOR EXPEDITED JUDICIAL REVIEW 

Methodist Hospitals of Memphis; 

Provider No. 44-0049; 

FYE December 3 1,2000; 

PRRB Case No. 05-0678 

Dear Ms. Cochran: 

The Provider, Methodist Hospitals of Memphis ("Provider''), hereby requests that the 
Board grant expedited judicial review (^*EJR") as to the disproportionate share hospital ("DSH'') 
payment (Section 1115 waiver days) issue in the above appeal pursuant to Section 1878(f)(1) of 
the Social Security Act ("the Act"). 

As discussed below, EJR should be granted because the Provider challenges the policy of 
the Secretary of Health arid Human Services ("the Secretary") and thq Centers for Medicare and 
Medicaid Services ("CMS") which excludes Section 1115 waiver days from the DSH payment 
calculation for patient discharges prior to January 20, 2000. That policy was reflected in the 
determination of the Provider's intermediary in this appeal and was the subject of formal CMS 
pronouncements, including Program Memorandum A-99-62, which, subject to very limited 
exceptions, indicated that Section 1115 waiver days should be excluded from the DSH calcu- 
lation.^ In addition, on January 20, 2000, CMS issued a regulation that instructed intermediaries 
to include Section 1115 waiver days m the DSH calculation, but only prospectively, 42 C.F.R. 
§ 412.106(b)(4)(ii).^ This CMS policy and the regulation violate the Medicare statute. 42 
U.S.C. § 1395ww(d). 



* A copy of Program Memorandum A-99-62 is attached as Exhibit 1. 
^ A copy of 42 C.F.R. § 412. I06(b)(4)(ii) is attached as Exhibit 2. 
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Because the Board lacks the authority to decide questions involving the validity of a 
Medicare regulation or controlling CMS policy, EJR is appropriate. Furthermore, the Board has 
previously determined that it was without authority to decide the precise legal question raised in 
the present appeal and granted EJR, most recently in appeals for this Provider involving previous 
cost reporting periods. PRRB Case Nos, 03-0108 and 04-01 10. The Provider requests that the 
Board follow its prior determination and grant EJR in the instant case. 

I. FACTUAL AND LEGAL BACKGROUND 

A. Medicare DSH Calculation 

Since 1983, the Medicare program has paid most hospitals for the operating costs 
of inpatient hospital services under a prospective payment system ("PPS"'). 42 U.S.C. 
§ 1395ww(d)(l)-(5); 42 C.F.R. Part 412. Under PPS, Medicare pays hospitals a standardized 
amount per case subject to certain payment adjustments. M. A hospital that serves a dispro- 
portionate share of low-income patients, or a DSH, is also entitled to an upward adjustment to 
the Medicare PPS payments. See 42 U.S.C. § 1395ww(d)(5)(F). 

The amount of the Medicare DSH payment due to a hospital is determined, in part, by its 
"disproportionate patient percentage" ("DSH patient percentage"), which is a proxy for the 
Provider's utilization by low-income patients. See42U.S.C. § 1395ww(d)(5)(F)(v). The DSH 
patient percentage is defined as the sum of two fractions expressed as percentages. 42 U.S.C. 
§ i395ww(d)(5)(F)(vi). One of these fractions is commonly known as the Medicaid percentage. 
The numerator of the fraction used to compute the Medicaid percentage consists of the number 
of the Provider's patient days attributable to patients who were "eligible for medical assistance 
under a State plan approved under Title XIX, but who were not entitled to benefits under Part A 
of [Medicare]." 42 U.S.C § 1395ww(d)(5)(F)(vi)(II). 

B. Section 1 1 15 Waiver Provision and TennCare 

Section 1 115 of the Act allows the Secretary to approve State research and demonstration 
projects that promote the objectives of the Title XIX Medicaid program. 42 U.S.C. § 1315. 
Section 1 1 15(a)(1) authorizes the Secretary to waive the requirements of section 1902 of the 
Act, which contains Medicaid State plan requirements, including requirements as to eligible 
populations. 42 U.S.C, § 1315(a)(1). Section- 1 1 15(a)(2)(A) allows a State to receive federal 
matching for medical assistance, including medical assistance provided to expanded eligibility 
populations, for which the State would not ordinarily be entitled to receive federal matching. 42 
U.S.C. § 1315(a)(2). 

Under some Section 1115 waivers, the State furnishes medical assistance to a population 
that otherwise could have been made eligible for Medicaid; under others, the State furnishes 
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medical assistance to expanded eligibility populations that could not otherwise have been made 
eligible for Medicaid. As stated by the Secretary, *'the statute allows for the expansion popu- 
lations to be treated as Medicaid beneficiaries." 65 Fed. Reg. 3 137 (Jan. 20, 2000). 

The State of Tennessee first received approval for its Section 1 1 15 demonstration project, 
called TennCare, on November 19, 1993, On January 1, 1994, Tennessee became the first state 
to move its Medicaid program enrollees to a statewide demonstration project. In addition to 
Medicaid eligible persons, TennCare offered coverage to expansion populations of uninsured and 
uninsurable persons, regardless of income, who would not have been eligible for Medicaid under 
the program as it existed prior to the waiver.^ 

C, CMS Treatment of Section 1115 Waiver Days Under DSH 

Until early 2000, the Medicare regulations did not specifically address the treatment of 
Section 1115 waiver days under DSH. See 42 C,F,R, §412.106 (1999). In 1999, however, CMS 
issued Program Memorandum A-99-62,'^ This memorandum instructed intermediaries, within 
certain parameters, to allow the inclusion of "ineligible waiver or demonstration population 
days," but only to the extent that the intermediaries had previously allowed their inclusion, i.e., 
allowing hospitals which had previously received payment for such days to be held harmless. To 
the extent that the very narrow parameters of Program Memorandum A-99-62 were not met, 
however. Section 1115 waiver days were excluded fi:*om the DSH calculation. 

On January 20, 2000, CMS issued an "interim final rule with comment period" to address 
the treatment under DSH of Section 1115 waiver days. 65 Fed. Reg, 3 1 36 (Jan. 20, .2000). 
Through this interim final rule, CMS established that, effective with discharges occurring on or 
after January 20, 2000, hospitals may include the patient days of all populations eligible for Title 
XIX matching payments through a State's Section 1115 waiver in calculating the Medicare DSH 
adjustment 65 Fed. Reg. 3136-37; 65 Fed. Reg, 47086. The implementing regulation states: 

Effective with discharges occurring on or afler January 20, 2000, for purposes of 
counting days under paragraph (b)(4)(i) of this section, hospitals may include all days 
attributable to populations eligible for Title XIX matching payments through a waiver 
approved under section 1 1 15 of the Social Security Act. 

42 C,F.R. § 412.1Q6(b)(4)(ii). Thus, CMS^s new policy allowing the inclusion of Section 1115 
waiver days in the DSH calculation was effective for discharges occurring on or after January 20, 
2000, but not with respect to discharges occurring prior to that date. 



^ Exhibit 3 (Tennessee Statewide Health Reform Demonstration Fact Sheet), 

'* "Clarification of Allowable Medicaid Days in the Medicare Disproportionate Share Hospital (DSH) Adjustment 

Calculation," Program Memorandum A-99-62 (Dec. I, 1999). 
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D. Provider's Position 

The Provider contends that the plain language of the Act requires the inclusion in the 
DSH calculation of all Section 1115 waiver days. As noted above, the statute provides that the 
numerator of the DSH Medicaid fraction include days for patients who were "eligible for 
medical assistance under a State Plan approved under Title XIX/' 42 U.S.C. § 1395ww(d)(5) 
(F)(vi)(II). Thus, the DSH calculation should clearly include all patients who were eligible for 
medical assistance under a Medicaid State Plan implemented through a Section 1115 waiver, 
including patients in expansion populations. Therefore, CMS's policy of excluding Section 1115 
waiver days from the DSH calculation prior to January 20, 2000, as reflected in Program 
Memorandum A-99-62 and CMS regulations at 42 C.F.R. § 412J06(b)(4)(ii), violates the Act 
and is invalid. 

During fiscal year 2000, the Provider provided services to patients who were eligible for 
Medicaid payment under the TennCare program. When the intermediary determined the amount 
of the Provider's DSH payment, it excluded days attributable to patients covered under the 
Section 1115 waiver for that portion of the year occurring before January 20, 2000- Therefore, 
the Provider has been under-reimbursed as a result of the intermediary's application of the 
invalid CMS policy. Attached as Exhibit 4 is a calculation of the estimated reimbursement 
impact of the intermediary's exclusion of the Section 1115 waiver days, based on the 
information currently available to the Provider. 

II. THE BOARD SHOULD GRANT EJR 

Under Section i878(f)(l) of the Act, 42 U.S.C. § 1395oo(f)(l), the Board may grant EJR 
as to an intermediary determination that involves a question of the validity of a law, regulation, 
or controlling CMS policy which the Board lacks authority to decide. See also 42 C.F.R, 
§ 405.1842. As discussed above, this appeal involves the Provider's challenge to CMS's policy, 
as reflected in CMS pronouncements and regulations, that excluded Section 11 15 waiver days 
from the DSH calculation prior to January 20, 2000; this matter is, therefore, properly the subject 
of EJR, 

We note that the Board has previously granted EJR in cases that also involved the 
validity of CMS's policy regarding Section 1115 waiver days. First, EJR was granted in the 
Oregon Waiver Days Group Appeal, PRRB Case No. 00-3891G. That casfe' subsequently came 
before the United States Court of Appeals for the Ninth Circuit, which last year ruled that 
. Section 1 1 15 waiver days must be included in the Medicaid fraction of the DSH calculation. 
Portland Adventist Medical Center v. Thompson, Medicare and Medicaid Guide (CCH) If 
301,592 (9'*' Cir. Mar. 2, 2005). 
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Second, the Board also granted EJR in a case involving TennCare program waiver days. 
Tennessee 96-00 TennCare Sub-Group Appeal, PRRB Case No. 03-1 162G. The federal district 
court for the District of Columbia recently ruled in favor of the Tennessee hospitals in that case, 
finding that the TennCare waiver days should be included in the DSH calculation, Cookeville 
Regional Medical Center, et al, v. Thompson. Civil Action No. 04-1053 (D.D.C. Oct. 28, 2005), 
appeal docketed, No. 05-5495 (D.C. Cir, Jan. 5, 2006). 

Finally, the Board recently granted EJR to the Provider in its appeals on this issue for its 
fiscal years 1998 and 1999, PRRB Case Nos. 03-0108 and 04-0110, Exhibits. The situation 
presented here is identical to that involved in these previous appeals. Accordingly, the same 
result should apply here, and the Board should grant the Provider's request for EJR. 

Finally, we note that this appeal involves only a legal issue, le., the validity of a CMS 
regulation and policy. There are no factual issues in dispute. Furthermore, the Board has 
jurisdiction in this appeal. 

For the foregoing reasons, the Provider requests that the Board grant EJR as to the 
Provider's challenge to the exclusion of Section 1115 waiver days from the DSH calculation. 



Sincerely, 




Mary Susan Philp 
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Cc (w/enc): Gary Gerber, TriSpan Health Services (via Federal Express) 
Wilson Lebng, Blue Cross Blue Shield Association 
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services furnished te program beneficiaries dur- 
ing the reporting period (from intermediary 
records). For final settlement^ report on line 
25.01 the amount on line 5.99 of Worksheet 

M-5. 

Line 26 — Enter the total amount due to/from 
the program (lines 24 minus line 25). Transfer 
this amount to Worksheet S, Part II, column 3, 
line 9. 

Line 27^Enter the program reimbursement ef- 
fect of protested items. The reimbursement ef- 
fect of the nonaHowable items is estimated by 
applying reasonable methodology which closely 
approximates the actual effect of the item as if 
it had been determined through the normal cost 
finding process, {See § 115.20 A schedule show- 
ing the supporting details and computations 
must be attached. 
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3666- WORKSHEET M-5 - ANALYSIS OF 
PAYMENTS TO HOSPITAL-BASED RHC/ 
FQHC SERVICES RENDERED TO 
PROGRAM BENEFICIARIES 

Complete this worksheet for Medicare interim 
payments only. If you have more than one hos- 
pital-based RHC/FQHC, complete a separate 
worksheet for each facility. 

Complete the identifying information on lines I 
through 4. The remainder of the worksheet is 
completed by your fiscal intermediary- 
Line Descriptions 

Line /—Enter the total program interim pay- 
ments paid to the outpatient rehabilitation pro- 
vider. The amount entered reflects the sum of 
all interim payments paid on individual bills 
(net of adjustment bills) for services rendered in 
this cost reporting period. The amount entered 
Includes amounts withheld from the compo- 
nent's interim payments due to an offset against 
overpayments to the component applicable to 
prior cost reporting periods. It does not include 



any retroactive lump sum adjustment amounts 
based on a subsequent revision of the interim 
rate, or tentative or net settlement amounts* nor 
does it include interim payments payable. 

Line Z — Enter the total program interim pay- 
ments payable on individual bills. Since the cost 
in the cost report is on an accrual basis, this line 
represents the amount of services rendered in 
the cost reporting period, but not paid as of the 
end of the cost reporting period. It does not 
include payments reported on line L 

Line 3 — Enter the amount of each retroactive 
lump sum adjustment and the applicable date. 

Line 4 — ^Transfer the total interim payments to 
the title XVIII Worksheet M-3. line 25. 

DO NOT COMPLETE THE REMAINDER 
OF WORKSHEET M-5, LINES 5 THROUGH 
7 ARE FOR INTERMEDIARY USE ONLY, 

Line 5 — List separately each tentative settle- 
ment payment after desk review together with 
the date of payment. If the cost report is re- 
opened after the Notice of Program Reimburse- 
ment (NPR) has been issued, report all 
settlement payments prior to the current re- 
opening settlement on line 5. 

Line 6 — Enter the net settlement amount (bal- 
ance due to the provider or balance due to the 
program) for the NPR, or, if this settlement is 
after a reopening of the NPR, for this reopening, 

NOTE: On lines 3, 5. and 6, when an amount is 
due from the provider to the program, show the 
amount and date on which the provider agrees 
to the amount of repayment, even though total 
repayment is not accomplished until a later 
date, 

Line 7— Enter the sum of the amounts on lines 
4, 5,99, and 6 in column 2, The amount in 
column 2 must equal the amount on Worksheet 
M-3, line 26. 
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R 150,932] Medicaid Days in Medicare DSHs. 

Program Memorandum. HCFA-Pub, 60A, No, A-99-62, December 1. 1999, 
Medicare; Disproportionate Share Hospitals 

Prospective payment system — Disproportionate share hospitals — Calculating Medicaid 
days.— Calculation of Medicaid days in Medicare disproportionate share hospitals (DSHs) depends 
on whether the patient, not the hospital is eligible for Medicaid, A Medicaid day is applicable for 
days the patient is eligible for Medicaid even if Medicaid did not make payment for any services, A 
day does not count against the Medicare DSH adjustment if the same day is also a Medicaid day. 
Certain errors made by hospitals in counting for DSH adjustments will be held harmless prior to Jan- 
L 2000- 

See1f4260, 
Medicare and Medicaid Guide ^150,932 
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{Text of Mcmoranduml 
SUBJECT: Clarification of Allowable 
Medicaid Days in the Medicare Diapropor- 
tionate Share Hospital (DSH) Adjustment 
Calculation— ACTIO N 

A review of practices and policies regarding 
Medicare disproportionate share payment deter- 
minations led HCFAto conclude that it is nec«- 
sary to clarify the definition of eligible Medicaid 
days in Medicare disproportionate share policy 
and communicate this information to fiscal in- 
termediaries, hospitals. Medicaid State agencies, 
and Medicaid managed care organizations. This 
clarification applies to cost repoctmgpenods 
beginning on or after January l- fOOO Ihe 
purpose of this memorandum is to address those 
details that may need clarification and also to 
communicate the hold harmless position for cost 
reporting periods beginning before January 1. 
2000. A similar memorandum will be sent to ine 
Medicaid State agencies. 

CLARIFICATION FOR COST 

REPORTING PERIODS BEGINNING 
. ON OR AFTER JANUARY 1.2OO0 

Background 

Under section l886(d)(5XF) of the Social Se- 
curity Act the Medicare disproportionate share 
patient percentage is made up of two computa- 
tions. The first computation includes patient 
days that were furnished to patients who^dur- 
Ing a given month; were entitled to both Medi- 
care Part A and Supplemental Security Income 
(SSI) (excluding State supplementation), this 
niimber is divided by the number of covered 
patient days utilized by patients under Medi- 
care Part A for that same period. The second 
cdraputation includes patient days associated 
with beneficiaries who were eligible for medical 
assistance (Medicaid) under a State plan ap- 
proved under Title XIX but V'hori'-'^"5»t enti- 
tled to Medicare Part A. (?ee- 42 t,tK 
412 106(b)(4).) This number is divided by the 
total number of patient days for that same 
period. 
Included Days 



In calculating the number of Medicaid days 
the hospital must determine whether the patient 
was eligible for Medicaid under a State plan 
approved under Title XIX on the day of servi«. 
[f the patient was so eligible, the day counts in 
the Medicare disproportionate share adjustment 
calculation. The statutory formula for Medi- 
caid' days'-Veflects several key concepts. Hrst. 
the fdcus is on the parent's eligibility for Medi- 
caid benefits as determined by the State, not the 
bospiui's "eligibility" for some form of Medi- 
caid payment. Second, the focus is on the pa- 
tient's eligibility for medical assistance under an 
approved Title XIX State plan, not the pa- 
tient's eligibility for genera! assistance under a 

^150,932 



State-only program. Third, the focus is on eligi- 
bility for medical assistance under an approved 
rule XIX State plan, not medical assistance 
under a StateK)nly program or other pro^^m 
Thus for a day to be counted, the patient must 
be eligible on that day for medical assistance 
benefits under the Federal-State cooperative 
program known as Medicaid ( under an ap- 
proved Title XIX State plan). In other words, 
for purposes of the Medicare disproportionate 
share adjustment calculation., the term ' Medi- 
caid days" refers to days on which the patient is 
eligible for medical assistance benefits under an 
approved Title XIX State pl^n. The term 
"Medicaid days*' does not refer to all days that 
Imve some relation to the Medicaid program, 
through a matching payment or otherwise; it a 
patient is not eligible ^o-" "^^^i^' /ff g"^^ 
benefits under an approved Title XIX btate 
plan the patient day cannot become a Medi- 
caid day" simply by virtue of some other associ- 
ation with the Medicaid progiam. 

HCFA-Pub.eOA 

Medicaid days, for purposes of the Medicare 
disproportionate share adjustment calculation. 
Include all days during which a patient is eli^- 
ble. under a State plan approved under litle 
XIX for Medicaid benefits, even if Medicaid 
did Aot make payment for any services. Thus, 
Medicaid days include, but are not limited to, 
days that are determined to be medically neces- 
sary but for which payment is denied by Medi- 
caid because the provider did not bill timely, 
days that are beyond the number of days for 
which a State will pay. days that are utilized by 
a Medicaid benefiGiarj' prior to an admission 
approval but for which a valid enrollment is 
determined within the prescribed, period, and 
days for which payment Is made by a third 
party. In addition, we recognize in the <^lcula- 
tion days that are utilized by a Medicaid benefi- 
ciary who Is eligible for Medicaid under a State 
plan approved under Title XIX througn a man- 
aged care organization (MCQ) or health mainte- 
nance organization (HMO). . However, tn 
ace" rdance with 42 CFR 412.106(b)(4), a day 
does not count in the Medicare disproportionate 
share adjustment calculation if the patient was 
entitled to both Medicare Part A and Medicaid 
on that day. Therefore, once the eligibility of the 
patient for Medicaid under a State plan ap- 
proved under title XIX has been verified, you 
must determine whether any of the <iays are 
dual enfitleraent days and. to the extent that 
they are, subtract them from the other days in 
the calculation- 



Excluded Days 

Many States operate programs that include 
both State-only and Federal-State eligibility 
groups in an Integrated program. For example, 
some States provide medical assistance tobene- 
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ficiaries of State-funded iaeome support pro- 
grams. These beneficiaries, however, are not 
eligible for Medicaid under a State plan ap- 
proved under Title XIX, and. therefore, days 
utilized by these beneficiaries do not count in 
the Medicare disproportionate share adjustment 
calculation. If a hospital is unable to distinguish 
between Medicaid beneficiaries and other medi- 
cal assistance beneficiaries, then it must contact 
the State for assistance in, doing so. 

In addition, if a given patient day affects the 
level of Med/ca/d DSH payments to the hospital 
but the patient is not eligible for Medicaid 
under a State plan approved under Title XIX on 
that day, the day is not included in the Medi- 
care DSH calculation. 

It should be noted that the types of days 
discus^ above, are not necessarily the only 
types of excluded days. Please see the attached 
chart, which summarizes some, but not neces- 
sar-ily all, of the types of days to be excluded 
from (or included in) the Medicare DSH adjust- 
ment calculation- 

To provide consistency in both components of 
the calculation, any days that are added to the 
Medicaid day count must also be added to the 
total dayxount, to the extent that they have not 
been previously so added. 

Regardless of the type of allowable Medicaid 
day, the, hospital bears the burden of proof and 
must verify with the State that the patient was 
eligible under one of the allowable categories 
during eachday of the patieoct's stay. The hospi- 
tal is responsible for and must provide adequate 
documentation to substantiate the number of 
Medicaid days claimed. Days for patients that 
cannot be verified by State records to have 
fallen within a period wherein the patient was 
eligible for Medicaid as described in this memo- 
randum cannot be counted. 

HOLD HARMLESS FOR COST 
REPORTING PEltlODS BEGINNING 
BEFORE JANUARY 1,2000 

In> accordance with the hold harmless position 
communicated by HCFA on October IS,: 1999^ 
for cost reporting period$ beginning b^for« Janu- 
ary I, 2000, you are aot to disallow, within the 
parameters discussed below, . the portion of 
Medicare DSH adjustment payments previously 
made to hospitals attributable to the erroneous 
inclusion of general assistance or other State- 
only health program, charity care, Medicaid 
DSH^ and/or ineligible waiver or demonstration 
population days in the Medicaid days factor 
used in the Medicare DSH formula. This is 
consistent with HCFA's determination that hos- 
pitals and intermediaries relied, for the most 
part, on Medicaid days data obtained from 
State Medicaid agencies to compute Medicare 
DSH payments and that some of those agencies 

Medicare and Medicaid Guide 



commingled the types of otherwise ineligible 
days listed above with Medicaid Title XIX days 
in the data transmitted to hospitals and/or in- 
termediaries. Although HCFA has decided to 
allow the hospitals to be held harmless for re- 
ceiving additional payments resulting from the 
erroneous inclusion of these types of otherwise 
ineligible days, this decision is not intended to 
hold hospitals harmless for any other aspect of 
the calculation of Medicare DSH payments or 
any other Medicare payments. 

Hospitals That Recei ved Pay men ts 
Refiectittg the Erroneous Inclusio n of 
Days at Issue 

In practical terms this means that you are 
not to reopen any cost reports for cost reporting 
periods beginning before January 1, 2000 to 
disallow the portions of Medicare DSH pay- 
ments attributable to the erroneous inclusion of 
general assistance or other State>only health 
program, charity care, Medicaid DSH, and/or 
ineligible waiver or demonstration population 
days if the hospital received payments for those 
days based on those cost reports. If, prior to the 
issuance of this Program Memorandum, you re- 
opened a settled cost report to disallow the por- 
tion of Medicare DSH payment attributable, to 
the inclusion of these types of days, reopen that 
cost report again and refund the amounts (in- 
cluding interest) collected. Do not; however, pay 
the hospitals interest on the amounts previously 
recouped as result of the disallowance. Further- 
more, on or after October 15, 1999. you are not 
to accept reopening requests for previously set- 
tled cost reports or amendments to previously 
submitted cost reports pertaining to the inclu- 
sion of these types of days in the Medicare DSH 
formula. 

For cost reporting periods beginning before 
January 1, 2000, you are to continue to allow 
these types of days in the Medicare DSH calcu- 
lation for all open cost reports only in accor- 
dance with the practice followed for the hospital 
at issue before October 15, 1999 (i.e., for open 
cost reports, you are to allow only those types of 
otherwise ineligible days that the hospital re- 
ceived payment for in previous cost reporting 
periods settled before October IS. 1999). For 
example, if, for a given hospital, a portion of 
Medicare DSH payment was attributable to the 
erroneous inclusion of geiieral assistance days 
for only the out-of-State or HMO population in 
cost reports settled before October 15, 1999, you 
are to include the ineligible waiver days for only 
that population when settling c>pen cost reports 
for cost reporting periods beginning before Janu- 
ary 1, 2000, However, the actual number of 
general assistance and other State-only health 
program, charity care, Medicaid DSH, and/or 
ineligible waiver or demonstration days, as well 
as Medicaid Title XIX days, that you allow for 
the open cost reports must be supported by 
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audi table documentation provided by the 
hospital. 

Hospitals That Did Not Receive Payments 
Reflecting the Erroneous Inclusion of 
Days at Issue 

If a hospital did not receive any payment 
based on the erroneous inclusion of general assis- 
tance or other State-only health program^ char- 
ity care, Medicaid DSH, and/or waiver or 
demonstration population days for cost reports 
that were settled before October 15, 1999. and 
the hospital ne^^er filed a jurisdictionaUy proper 
appeal to the Provider Reimbursement Review 
Board (PRRB) on this issue, you are not to pay 
the hospital based on the inclusion of these types 
of days for any open cost reports for cost report- 
ing periods beginning before January I, 2000. 
Furthermore, on or after October 15, 1999, you 
are not to accept reopening requests for previ- 
ously settled cost reports or amendments to pre- 
viously submitted cost reports pertaining to the 
inclusion of these types of, days in the Medicare 
DSH formula. 

lU for cost reporting periods beginning before 
January 1. 2000, a hospital that did not receive 
payments reflecting the erroneous inclusion of 
otherwise ineligible days filed a jurisdictionally 
proper appeal to the PRRB on the issue of the 
exclusion of these types x}f days from the M^i- 
. care DSH formula before October 15, 1999, re- 
open the cost report at issue and revise the 
Medicare DSH payrhent to reflect the inclusion 
of these types of days as Medicaid days. If th^re 
are any questions or concerns regarding the 
qualifications for a ^'jurisdictionally proper ap- 
p€iial", please submit them in writing before ren- 
dering a decision in a specific case to Charles 
Booth* Director, Financial Services Group, Of- 
fice of Financial Management, 7500 Security 
Boulevard, Location CJ-i4-l6. Baltimore, Maryr 
land. 2 1244-1850. Where, for cost reporting peri- 
ods beginning, before January U 2000, a hospital 
filed a jurisdictionally proper appeal to the 
PRRB on the issue of the, exclusion of these 
types of days from the, Medicare DSH formula 
on or after October 15, 1999, reopen, the. 5ett/ed 
cost I'eport at issue and revise the Medicare 
DSH payment to reflect the inclusion of these 
types of days as Medicaid days, but only if the 
hospital appealed, before October 15, 1999, the 
denial of payment for the days in, question in 
previous cost reporting periods. The actual num- 
ber of these types of days, that you use in this 



revision must be properly supported by ade- 
quate documentation provided by, the hospitaL 
Do not reopen a cost report and revise the 
Medicare DSH payment to reflect the inclusion 
of these types of days as Medicaid days if, on or 
after October 15, 1999^ a hospital added the 
issue of the exclusion of these types of days to a 
jurisdictionally proper appeal alr^dy pending 
before PRRB on other Medicare DSH issues or 
other unrelated issues. 

You are to continue paying the Medicare 
DSH adjustment reflecting th^ inclusion of gen- 
eral assistance or other State-only health pro- 
gram, charity care, Medicaid DSH, and/or 
waiver or demonstration population days, for alt 
open cost reports for cost reporting periods be- 
ginning before January 1, 2000, to any hospital 
that, before October 15, 1999, filed a jurisdic- 
tionally proper appeal to the PRRB specifically 
for this issue on pre vious/y settled cost reports. 

. Finally, you are reminded that, if a hospital 
has filed a jurisdictionally proper appeal with 
respect to the HCFA 97-2 ruling and thp hospi- 
tal has otherwise received payment for the por- 
tion of Medicare OSH adjustment attributable 
to the inclusion of general assistance or other 
State-only health programs, charity care, Medi- 
caid DSH, and/or ineligible waiver or demon- 
stration population days based on its paid 
Medicaid days, ipciude these types of unpaid 
days in the Medicare DSH fprmula when revis- 
ing the cost reports affected by the HCFA 97-2 
appeal- 

The effective date for this Program Mem- 
oraadum (PM) is for cost reporting periods 
beginning on or after January 1, 2000. 

The impiementation date for this PM is 
January 1, 2000. 

Funding is available through a Supple- 
mental Budget Request for costs required 
for implementation, 

PM may be discarded after January 31, 
200X, 

SPECIAL INSTRUCTIONS TO THE 
INTERMEDIARIES FOR PUBLISHING 
THE PM: The intermediaries are required 
to distribute the contient of this PM to all 
the hospitals immediately upon receipt of 
thePM. 

Attachment .' 
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TYPE OF DAY 

General Assistance Patient 
Days 



Other State-Only Health 
FVogram Patient Days 

Charity Care Patient Days 



Actual 1902(0(2) aiwi 
1931(b) Days 



Medicaid Optional Taiigeted 
Low Income Children 
(CHIP-related) Days 



Separate CHIP Days 



I9i5(c) EUgible Patient 
(the ^*2 17" group) Days 



"Retroactive Eligible Days 



Medicaid Managed C^are 
Organization Days 



Medicaid DSH Days 



DESCRrmON 

Days for patients covered under a State-only (or county- 
only) general assistance program (whether or not any 
payment is available for health care services under the 
program). These patients are not Medicaid-eligibie 
under the State plan- 
Days for patients covered under a StateK)nIy health 
program. These patients are not Medtcaid-eligible under 
the State plan. 

Days for patients not eligible for Medicaid or any other " 
third-party payer, and claimed as uncompensated care 
by a hospitaL These patients are not Medicaid-eligibie 
underthe State plan: 

Days for patients'eligible under a State plan based on a 
19<^rX2) or 193f(b) electron: These patients are 
Medicaid^Ggible pnder the Title XJX State plan under 
the authority of these provisions, which is exercised by 
the State in the context of theapproved State plan- 
Days for patients who are Title XlXneligible and who 
meet the definition of "optional targeted low income 
children" under section 190S(uX2). The difference 
between these children arid other Title XIX children is 
the enhanced FMAP rate available to the State. These 
children are fully Medicaid-eligibie under the State 
plan. 

Days for patients who are eligible for behetits under a 
hon-Medicaid State program furnishing child health 
assistance to targeted low income children. These 
children are. by definition, not Medicaid-eligibie under 
a State plan. 

Da3^ for patients in the eligibility group under the 
State plan for individuals under a Home and 
Community Based Services waiver. This group includes 
individuals who would be Medicaid-eligiblie if they were 
in a medical institution. Under this special eli^bility 
group, they are Medicaid-eligibie under the State" plan. 

Days for patients notenroUed in the Medicaid program 
at the time of service, but found retroactively eligible 
for Medicaid benefits for the days at issue. These 
patients are Medicaid-eligibie under the State planL 

Days for patients who are eligible for Medicaid under a 
State plan when the payment to the hospital is= made by 
an MOO for the service. An MCO is the financing 
medianism.for Medicaid benefits, and payment for the 
service through the MCO does not affect eligibility. 

Days for patients who are not eligible for Medicaid 
benefits, but are considered in the calculation of 
Medicaid DSH pajroents by the State, These patients 
are not Medicaid-eligibie. 

Sometimes Medicaid State plans specify that Medicaid 
DSH payments are based upon a hospital's amount of ^ ^ 
charity care or geneml assistance days. This, however, 
is not "payment" for those days, and does riot mean 
that the patient is eligible for Medicaid benefits or can 
be counted as such in the Medicare formula. 



ELIGIBLE TITLE 
XXXDAY 

No. 



No. 



No, 



Yes, 



Yes. 



Ho. 



Yes. 



Yes, 



Yes, 



No. 



Medicare and Medicaid (^ide 



f 150*932 



Case 1 :06-cv-0057|^L Document 4-3 Filed 04/0^06 Page 1 8 of 28 
Centers for Medicore & Medicaid Services, HHS §412.106 



'■% 






by an official of the hospital and, if dif- 
ferent, an official responsible for ad- 
ministering^ the residency prog^ram. 

(i) A listing, by specialty, of all resi- 
dents assigned to the hospital and pro- 
viding services to the hospital during 
the cost reporting period. 

(ii) The name and social security 
namber of each resident. 

(ill) The dates the resident is as- 
signed to the hospital. 

(iv) The dates the resident is assigned 
to other hospitals or other freestanding: 
pFOviders and any nonproyider setting* 
during the cost reporting period. 

(v) The, proportion of, the total time 
neces^ry to fill a residency slot that 
the resident is assigned to an area of 
the hospital listed under paragraph 
(0(1 )(Li), of this section, 

(3) Fiscal intermediaries must verify 
tiie correct count of residents, 

4g) Indirect medical education payment 
fa^ tndnaged care ejirollees. For portions 
of cost reporting periods occurring on 
or after January 1, 1998, a payment is 
made to a hospital for indirect medical 
edacatioh costs, as determined under 
paragraph (e) of, thi^ section, for dis- 
chai^ges associated with individuals 
who aro enrolled under a risk-sharing 
contract with an eligihle organization 
under section 187$ of the Act or with a 
Medicare+Choica : organisation under . 
titlp Xyni, Part-C of the. Act during 
the period, according, to the applicable 
payment percentages described in 
§§,413.??6(cXl) through Xc)(5) of this sub- 
chapter. 

[50 FJt 12741, Mar. 29, 1985: Redesignaited at 56 
FR 43241, Auer- 30, 19911 

EprroRiAL NOTE: For Federal Register ci- 
tations Affecting §412.105. see the List of Sec- 
tions Affected, which appears in the Finding 
Aids section of the printed volume and on 
aE*0 Access, ■ 

§,^?UKiG.,, . Sp^iaij tce^feoient: Hospitals 
. .tfeai sei^ifea'.4isp,^i^iiioiiat0 stare 
of low-inconie patients* 

(a) General considerations, (1> The fac- 
tors considered in determining whether 
a hospital qualifies for a payment ad- 
justment include the numher of beds, 
the , numher . j^f . patient -da^ys, and the 
ljQi^j>itel*^:l^Gajfelon, -ii . ;l: .- 

;:©,vThe niimtr'er Q§;%edavtn a hospital 
is^*; :di&terMiii3ed ' in ■ . accordance with 
§:4a5.MSi(foX ^ 



(ii) For purposes of this section^ the 
number of patient days in a hospital 
includes only those days attributable 
to units or wards of the hospital pro- 
viding acute care services generally 
payable under the prospective payment 
system and excludes patient days asso- 
ciated with — 

(A) Beds in excluded distinct part 
hospital units; 

(B) Beds otherwise countable under 
this section used for outpatient obser- 
vation services, skilled nursing swjag- 
bed services, or ancillary labor/delivery 
services. This exclusion would not 
apply if a patient treated in an obser- 
vation bed is ultimately admitted for 
acute inpatient care, in which case the 
beds and days would be included In 
those counts; 

(C) Beds in a unit or ward that is h6t 
occupied, to provide a level of care, that 
would be payable under the acute cire 
hospital inpatient prospective payment 
system at any time during the 3 pre- 
ceding months (the beds in the unit or 
ward are to be excluded from the deter- 
mination of iavailabl'e bed days during 
the current month); and 

(D) Beds in a unit or ward. that is oth- 
erwise ocQupied (to prqyide a Xeyei of 
care that would be payable .iind^ir the 
acute care hospital inpatierit prospec- 
tive payment system) that coiild hot be 
made available for inpatient occupancy 
within 24 hours for 30 cohsecutive days. 

(iii) The hospitars location,, in/ an 
urban . or xural area, is determined; In 
accordance with the definitions in! 
§412.62{^ or,^4l2J64. . \ S/ 

(2) Itie payment ^4justment is ap- 
plied tp the hospital's JMQ revenue f^r^ 
inpatient operating costs based on. 
DRG-adjtisted. prospective payment, 
rates for inpatient operating costs, ex- 
cluding, outlier p^-yments/fqr inglitient,, 
oparati^, eoste imder -subpa^i^t F of tlM.^ 
part. . eb^(l . a^^tibnal . ,^g.ym^n|^j -nMuie 
under the, pr6 vi^ipns of §^>105 . 

(b) UteterminatiQn of. a J^ospit^l's dis- 
proportionate patient perceniag:e. (1) Gen- 
eral rule. A, hospital's disproportionate^ 
patient percentage is dfeternilned hy 
adding this result^ of two conipntatiXitns 
and expressing that sum^fe.^: percent^ 
age.-:. : :_ -^ 

(2) 'First computation: . Federal flsccd 
year, Ror each month of the Federal 
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fiscal year in which the hospital's cost 
reporting period begrins^ CMS-— 

(i) Determines the number of patient 
days that— 

(A) Are associated with discliarg^es 
occurring' during each month; and 

(B) Are furnished to patients who 
during that month were entitled to 
both Medicare Part A and SSI, exclud- 
ing: those patients who received only 
State supplementation; 

(ii) Adds the results for the whole pe- 
riod; and 

(iii) Divides the number determined 
under paragraph (b)(2)(ii) of this sec- 
tion by the total number, of patient 
days that— - 

(A) Are associated witli discharg-es 
that occur during; that period; and 

(B) Are furnished to patieats entitled 
to Medicare Part A. . 

(3) Eirst coTfiputatiqn: Cost reporting pe- 
riod- If a hospital prefers tliat CM^ use 
its cost reporting pe:riod instead ot tlie 
Federal fiscal year, it must furnish, to 
CMS, through its internxediary, a writ- 
ten request including the ^hospital's 
name, provider number, and cost re- 
porting period end date. This exception 
will be perfornied once per hospital per 
cost reporting period, and tlie resulting 
percentage becornes the bbspltaPs' offi- 
cial Medicare Part A/SSI percentage 
for that period. 

(4) Second computation, Th6 fiscal 
intermediary determines, for the same 
cdst reporting period used for the first 
cohfiputation, the number of tfie hos- 
pital's patient days of service for wsrhi^ii 
patients were eligribie for Medicaid but 
not entitled to Medicare Part A, and 
divides that number by thef tote,! nuiii- 
ber of patient days in the same period- 
For purposes of this seco&d coiiiputa- 
tioa, the folio Wing: requirements apply: 

(i) For purposes of this Co'nipatatioii, 
a patient iis deemed eligible for Med- 
icaid on a given day only if the patient 
is eligible for inpatient hospital serv- 
ices under an approved State Medicaid 
plan or under a waiver authorized 
under section lp5(aK2) of fche^ Aet^ oh 
that day, regardless of whether- 'par- 
ticular items or serytces w€^e covered 
or paid uiSier the State plan or the au- 
thorized waiver, 

(ii) Effective .with discharges occur- 
ring on or after January 20, 2000, for 
purposes of counting days under para- 



42 CFR Ch. IV (lOr-mM Edition) 

graph (b)(4Ki) of this section, hospitals 
may include all days attributable to 
populations eligible for Title XK 
matching payments through a waiver 
approved under section 1115 of the So- 
cial Security Act, 

(ill) The hospital has the burden of 
furnishing data adequate to prove eligi- 
bility for each Medicaid patient day 
claimed under this paragraph, and of 
verifying with the State that a patient 
was eligible for Medicaid during each 
claimed patient hospital day, 

(S) Disproportionate patient percentage: 
The intermediary adds the results of 
the first computation made und^r ei^ 
ther paragraph (b)(2) or (b)(3> of this 
section and the second computation 
made under paragraph (b)(4) of this sec- 
tion and expresses that sum as a per- 
centage. This is the hospital'^ dis~ 
proportionate patient percentage, aiid 
is used in paragraph (c) of this section, 
(c) Criteria for dldssification: . A ii<iQ- 
pital is classified as a disproportionate 
share" hospital under any of the. fol- 
lowing circumstan<ies: 

(i) The\ hospitaPs disproportiohate 
patieht percentage, as deterihmed 
un(3ler paragraph <b)(5) of this seetixih, 
is at least equal to one of the fol- 
lowing: - 

(i) 15 percent, if the hospital is lo- 
cated in an urban area; and has 100 6r 
more beds, or is located in a rur&-i area 
arid has 500 or more b^ds- 

(ii) 30 percent for, discharges, occur-, 
ring before April 1, '2001, and 15 perceiit 
for discharges, occurring pn of after 
April 1, 2001, if the hospital Is' located 
in a rural area and either ^has more 
than 100 beds and fewer than 500 beds or 
is classified as, a sole community: ttdis- 
pltarund^r §-412.% / / :u ^7-'l ' 

; (iii) 40 BOr^erifc for cUschargea fei^^ 
April 1, 2001, and lis percent "ion. dte- 
charges occurring on or after April 1, 
2001- if the hospital is located ih-aaa: 
urban area and has" fe^er thaii 100 bedjs, 
(iv) 45 percent for discharges before 
April 1, 2001, and 15 perceht: foi? dis- 
charjg^s ■occurring' oeljqe aftdi?: A^rit Iv 
2001, if the hospifcal is^ located ina ruEal^ 
ar-^a and has lQ0 6r fewer beds, ■ :^ ^ 

(2) -The hospital is - located in . ah 
urban area, has 100 or more bedsV^^nd 
can demonstratev that, during ife cost 
reporting period; more than 30 percent 
of its net inpatient care revenues . ai=e 
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TENNESSEE STATE^OTE HEALTO toFOKM 

FACT SHEET 



Name of Section Ills pemonstratloii: TenhCare 
Date Proposal Submitted: June 16, i993 

jDato Proposal Approved: Novemljer 18^ 1993 
Date Implemented: January 1, 1994 
SUriMARY 

readied, a»s« In the mandatory M^lc^^ ^t^S^J^'^:^' *?,«P "= 

fei"r'.^ersssS^SlS™^5^^=r 

EUGIBIUTY 

Three dJklnct groups sre offered coverage: 

f "f Persons with an ejdsOng or prior exlsUna h6al^h /v.«wi« 
\e"nre?^"-^'^'^^^'^^^^^^^^^^^ 

1993, While ennillment wiH not bTreXS^ri^^^^ *"^" ^^ °^"^'^ ^^ 
for Medicaid or ti^e uninsurable t^eSp?.fJtel^n^»^ f ^rble 

1 number of uninsured seived cirrentenS^Iml^l nf n r^^"* ^^^ ""^'^ *^'i« 
/ pr^vlousV uninsured IndMdua^s HoTsSj^^^^^^^ h 

i^ open to uninsured children and unlnsurafali! ^"~"'"«"t Is currently 

6ENEFIT PACKAGE 



l%*i^wwwJicfa,gov/medicaid/U15/tafacthtm 
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A istandard benefit package Is provided by managed care orgahlzatlpns (MCOs). 

TennCare benefits are more generous than those offered under Medicaid for 
acute care, generally In that they remove most limitations on numberof 
e,pIgod^«)vered. The plan emphasizes preventive care by DrovfaSfiu 
prevenOVHTarerto adults and children without copayments or dedurtlbfes. 



pn June 30, 20|)u, hcka appro ved the <>tate^s request to carve out pharmacy ' 
benefits from the MCO capItaUon rate for those Individuate also ellglMe foT 
Medicare. ^"^^ tui 

ENROLLMENT/DISENROtLMENT PROCESS 

Those deemed Medlcald-ellglble are enrolled for a 1-year period. Those in the 
uninsured group are enrolled for a l-year period as long as they continue to 
pay their premiums. ^ i .lunue lu 

TTie State may Involuntarily dlsenroll those In the uninsured grouo who fell to 
pay premiums. p«iiu4«ihu 

Individuals who are severely and persistently mentally ill (SPMI) were farouoht 
Into managed care In July 1996. They are now served by the same BHOs that 
provide behavioral health services to the rest of the TennCare population fSee 
section on TennCare Part:ners Program" below.) 

Long term care Is not Included In the managed care plan, 
DEUD/ERY SYSTEM 

The State has contracted with 10 MCOs. The MCOs contract with providers on a 
fee-for-servlce or capitation basis. 

Services for Children's Plan enrollees (children In State custody or at risk of 
custody) are currently being provided through the existing State dellverv 
system. . = i 

Quality ASSURANCE 

The state has a contract with an Independent external quality review 
organization (EQRO). Yeariy reviews have been completed and health plans 
have begun to Implement changes In many of the areas that were Identified as 
needing Improvement. 

GOST-SHARENG ^- 

All adults and children with Incomes above 100 percent of the Federal Poverty 
Level (FPL) are required to pay, except those In Medicaid ellglbHity groups 
Cost-sharing Is In the form of premiums, deductibles, and copayments based on 
income, 

Part:lclpants with Incomes over 100 percent FPL pay their premiums m a 
graduated fee schedule so that payments wilt Increase as Income Increases 
Premiums Include rndlvldual premiums and family premiums. 



Iiflp'y/wvwJic&,gov/medicaid/lU5/tDfacthtm 4/24^002 
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Deductibles are on a graduated scale, but none are required for mandatoiv 
Medicaid ellglbles. Deductibles are $250 for an Individual and $500 for a femflv 
with Incomes between 101 and 199 percent FPL, ^ 

Copayments are up to 10 percent of costs, based on a graduated scale for 
enrollees with Incomes between lOl and 199 percent FPL (other than 
mandatory Medic aid ellgifales) and would be 10 percent of the cost of a service 
" f(&t- those at w abevfe 2uu pewfent f p U — — ■ — r -ggl)^!fg. 



Cost-sharing expenditures are ilmlted by annual out-of-pocket maximums of 
$1,250 per Indlvldual/famlly, excluding premium payments. 

To encourage use of preventive services, no deductible or copaymene Is 
required for such services, 

TENNCARE PARTNERS PROGRAM 

Implemented on July 1, 1996, as part of the TennCare section 1115 
demonstration project, the TennCare Partners Program provides behavioral 
health and substance abuse services to all TennCare enrollees through a 
complete carve-oiit program. All mental health and substance abuse services 
that were previously, offered by managed care organizations (MCOs), as well as 
those provided through the Tennessee Department of Mehtal Health and Mental 
Retardation, is provided under the new plan by one of two behavioral health 
organizations (Btlds). 

EHg|blllty and Coverage: Eligibility is determined as currently defined by the 
TennCare program; however, BHO enroHees are divided Into two groups, Basic 
and Priority parUcfpants. The Basic benefit package provides standard episodic 
care services, while the Priority padcage Is an expanded group of services 
provided to iUiose who are most severely Hi. 

The 1.3 mlUion Basic participants are entitled to the basic service benefit 
package for mehtal health arid substance abuse services which has been 
offered by MCOs since TennCare was Implemented. 

Prtorlty participants are those who have been evaluated by the State and 
Identlfled as SPMI, This group has traditionally beep served by the Community 
Mental Hisalth Centers (CMHCs) who were contracted by the Tennessee 
Deirartment of Mental Health and Mental Retardation on a fee-for^efvlce basis. 
Ail attempts have beisn made to preserve these existing provider relationships. 

Delivery System: BHOs contract with the State to provide services and receive 
monthly capitation payments for each enrollee. 

BHOs currently have the five State regional mental Institutions In their 
networks,although they are not required to do so. In addition, CMHCs are used 
as safety net providers. Both BHOs have contracted with all CMHCs. 

Coordination of care between the MCO and BHO Is a contractual requirement 
for the plans. The State has required the plans to meet regularly to address 
issues that arise In providing care. 



ht<p://wwwJic&,gov/medicai(i/1115/lnfaotlitai 4/24/2002 
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Choice of Provider: The BHOs each associate with several of the MCOs wffh 

via the enrollees« associated MCO, while provldind an oDtfari m I^S^«!^?* ^^ 

- P^II^^f^ng S tanding wa^ not m the networtc ln.^K Kavel^S??,!^ of 

p iui^lUei i. ftum wlU i ln the-asslgned^ HO i.elwoik. a ndTii^<Sra^^ 

changing MCOs at the annual change enrollment Sd^^ 

10/20/00 

Contact:: 

Clarice Cagey, 410-786-7700 or E-matI CCaqevfBhcfagm. 

■ Medlcare.gov | pepa rtme nt o f Health and H..m:, n Servf».c ( j^n^ 
itemej PrivacyPollc j^lFgeflbadcriieieJ Website Am,.«cfhHify 
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Methodist Hospitals of Memphis 
Fiscal Year Ending December 31, 2000 

Calculation of Reimbursement Impact of DSH Medicaid Days Issue 



Per Audit 

Total Medicaid Days 64,94 1 

Total DSH Reimbursement $19,341,301 

Additional Waiver Days 482 

Appeal 

Revised Total Medicaid Days 65,423 

Revised Total DSH Rehnbursement $ 1 9,470,280 

Additional Reimbursement $128,979 



iiWfCt* 
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I /S? PROVIDER JMBURSEMENT REVIEW BOARl Gary b. Biodgett. do s. 

\ <M^ 2520 Lord Bammore Drive. Suite L I5Sr<£;rhL'Sl|«i? 

V,M<C^ Baltimore MD 21244-2670 

Phone:410-786-2671 FAX: 410-786-5298 



Referto: 03-0180 ~ " 

CERTIFIEDMAIL 

FEB - 2 2006 

Maiy Susan Philp, Esq. 

Powers, Pyles, Sutter & VerviHe PC 

Twelfth Floor 

1875 Eye Street, N.W. 

Washington, D.C. 20006-5409 



RE: Methodist Hospital of Memphis 
Provider No.44-0049 
F YE 12/31/98 



WH 



BB-idm 



P.PS/SiV 



Dear Ms. Philp: P^RB Case No. 03-0108 

authority to decide the Question nfwh .i! i ^^^ i' determine that it is without the 
which excludes sectrnTlTrexpan^^^^ regulation, 42 C.F.R. § 412.106(b)(4)(ii), 

disproportionate share mVm?rT r *^^y' ^°"^ *^ '^^^^^^ 
ProVerfsSliTohS^^^^ --^^d. The 

calculationforpelodprrj^Lai;^/o,^S^^^ 

low-income patients served by aCspitr ^'°'''^' ^ "'""'"'"' ^^ *^ ^«'"«i^ of 

Midta^eTSrrfetr^^^^^^^^ 
TitleXv/ofthfLtiStr^ '"''^'"^^^ 

programi" "'"'*"' " ^*"*^ P^^ ^PP^°^^ ««der [the M^icaid 

The Provider believes that the regulation 42 C F R S 4n ^nAru^rA^r^^ ■ • 
the statutory language of §1395wwmSFVv;VTn H12. 106(b)(4)(ii) is inconsistent with 
that have requesfedLd are entitTeTto^^^^^^ ''*'°'' 1 3 95oo(f|(ilpennits providers 

§ 139500(a): to bypZ^tSoard'f hlri ^^ ^f'^ *' ^^^'^ "^^^^ ^2 U.S.C. 
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amount in controversy for the appeal exceeds $10,000, as required. The estimated amount 
in controversy is subject to recalculation by the Intermediary for the actual final amount. 

The Board finds that: 

1) it has jurisdiction over the matter for the subject year and the Provider is entitled 
to a hearing before the Board; 

2) based upon the Provider's assertions regarding the section 1115 waiver issue, 
there are no findings of fact for resolution by the Board; 

.3) it is bound by the applicable existing Medicare law and regulation (42 C,F,R, § 
405.1867); and 

4) it is without the authority to decide the legal question of whether the regulation, 
42 C.F.R. § 412J06(b)(4)(ii), which excludes section 1115 expansion waiver 
days fi"om the calculation of the disproportionate share adjustment prior to 
January 20, 2000, is valid. 

Accordingly, the Board finds that the section U 15 waiver issue properly falls within the 
provisions of 42 U.S.C. § 1395oo (f)(1) and hereby grants the Provider's request for 
expedited judicial review for the issue and the subject year. The Provider has 60 days 
firom the receipt of this decision to institute the appropriate action for judicial review. 
The graduate medical education issue will remain pending in this case. 

Board Members Participating 

Suzanne Cochran, Esq. 
Gary B. Blodgett, DDS 
Elaine C. Powell, CPA 
Anjali Mulchandani-West 
Yvette C, Hayes 

FOR THE BOARD: 



^''" 



S^^gi&rine Cochran, -Esq- 



Chairman 



Enclosures: 42 U.S.C. § 1395oo (f)(1) 

cc: Gary Gerber, Tri-Span Health Services 
Wilson Leong, BCBS A) 
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Phone: 410-786-2671 FAX: 410-786-5298 
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Washington, D.C. 20006-5409 



RE: Methodist Hospital of Memphis 
Provider No.44-0049 
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Dear Ms. Philp: 



This is in response to the Provider's request that the Provider Reimbursement Review 
Board (Board), pursuant to 42 U.S.C. § 1395oo(f)(l), determine that it i^^v^^thmit the 
authority to decide the question of whether the regulation, 42 C.F.R. § 412. 106(b)(4)(u), 
which excludes section 1115 expansion waiver days from the calculation of the 
disproportionate share (DSH) adjustment prior to January 20, 2000 is valid The 
Provider is seeking to have section 1115 expansion waiver days included m the DbH 
calculation for period prior to January 20, 2000. 

The Provider believes that this regulation conflicts with 42 U.S.C. § l395ww(d)(5)(F)(vi)(I) 
and (II), ( the DSH calculation) which provides for two proxies as measures of the volume ot 
low-income patients served by a hospital: 

(1) the percentage of the total Medicare inpatient days provided to low income 
Medicare patients (i.e., those patients entitled to supplemental secunty income under 
Title XVI of the Social S ecurity Act); and 

(2) the percentage of total hospital days provided to "patients who (for such days) 
were eligible for medical assistance under a State plan approved under [the Medicaid 
program]." 

The Provider believes that the regulation, 42 C.F.R. § 4l2.106(b)(4)(ii) is inconsistent with 
the statutory language of § 1395ww(d)(5)(F)(vi)(II). Section 1395oo^l) permits providers 
that have requested and are entitled to a hearing before the Board under 42 U .b.C. 
S 1395oo(a), to bypass the Board's hearing procedure and obtam judicial review of an issue 
involving a question of law or regUlation where the Board determines that it is without the 
authority to decide such question. 

The Board has reviewed the submissions of the Provider pertaining to the requests for 
hearing and expedited judicial review. The documentation shows that the estimated 
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amount in Gontroversy for the appeal exceeds $10,000, as required. The estimated amount 
in controversy is subject to recalculation by the Intermediary for the actual final amount. 

The Board finds that: 



1 ) it has jurisdiction over the matter for the subject year and the Provider is entitled 
to a hearing before the Board; 

2) based upon the Provider's assertions regarding the section 1115 waiver issue, 
there are no findings of fact for resolution by the Board; 

3) it is bound by the apphcable existing Medicare law and regulation (42 C.F.R. § 
405 J 867); and 

4) it is without the authority to decide the legal question of whether the regulation, 
42 CF,R. § 412 J06(b)(4)(ii), which excludes section 1 1 15 expansion waiver 
days from the calculation of the disproportionate share adjustment prior to 
January 20, 2000, is valid. 

Accordingly, the Board finds that the section U 1 5 waiver issue properly falls within the 
provisions of 42 U.S.C, § 1395oo. (f)(1) and hereby grants the Provider's request for 
expedited judicial review for the issue and the subject year. The Provider has 60 days 
fi:om the receipt of this decision to institute the appropriate action for judicial review. 
The graduate medical education issue will remain pending in this case. 

Board Members Participating 

Suzanne Cochran, Esq. 
Gary B. Blodgett, DDS 
Elaine C, Powell, CPA 
Anjali Mulchandani-West 
Yvette C. Hayes 

FOR THE BOARD: 



Si32^nneJCochran^sq 
(Shaitrnan 




Enclosures: 42 U,S.C. § 1395oo (f)(1) 

cc: Gary Gerber, Tri-Span Health Services 
Wilson Leong, BCBSA) 



